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Abstract

The descriptors of competence, quality, learning outcomes and curriculum design have a language and set of metaphors that drive our thinking regarding the nature of legal education in our law schools and faculties.  Like all educational terms, they have a socioeconomic and cultural history behind their implementation.  This paper suggests that there might be other ways in which we can conceptualise our activities as law teachers, and that this involves a re-appraisal of our historical understanding of our role as teachers.  I shall take three case studies as examples of such: professional knowledge and teaching, and in particular the case of professional legal education in Scotland; the possible example of a music curriculum, and the role of ICT within legal education.  

‘[…] reclaiming a past – emotionally, biographically, intellectually and culturally – is essential to claiming a future, built more on one’s own terms than upon those of others.’

‘To reduce human action to a constellation of terms such as ‘performance’, ‘competence’, ‘doing’ and ‘skills’ is not just to resort to a hopelessly crude language with which to describe serious human endeavours.  In the end, it is to obliterate the humanness in human action.  It is to deprive human being of human being.’ 

My title derives from Ronald Barnett’s text, The Limits of Competence, and my paper concerns a number of his key ideas that I shall take issue with, and suggest alternatives to within our field.  But the first word must belong to Diana Laurillard:

University teachers must be the most surprisingly unreflective of all professional practitioners.  While happy to theorise about every last corner of the human and natural world, the core activity of our professional work – teaching – remains wonderfully unproblematised.  It is difficult to find an academic who has a clearly articulated theory of learning, or who would even believe it to be their business to have one.

Many academics would probably subscribe to the ‘neutral value’ or agnostic theory of education, namely that educational theory hardly touches them at all; that it may exist, but on a different planet.  We know this problem: it has been the subject of many papers, and one of the main reasons for the existence of projects such as the UKCLE and LILI is to promote educational theory within the context of legal education in particular.  

However, one of the reasons why Laurillard’s words still hold true for us, and one of the reasons why our task at this conference is problematic, I would argue, lies in the restricted nature of the language that we use to describe the task, and the identities that this language gives us.  One of the enormous advantages of reading up on theory is not only that it stimulates us to different practice, but that it enables us in the first place to think differently about that practice.  As I argue elsewhere, there is thus a constant process of trespassing, reiving, between law and education, and between law and other disciplines that is a necessary process whereby the discipline is renewed.

Examples of this are numerous.  Take for example the concept of the transmission model of education, or of Entwistle’s concept of deep and shallow learning.  There are of course two problems here: the problem of interpretation of research findings, and the re-interpretation of theory within law’s discipline.  The classic problem of the first is the extent to which the research underpinning deep & shallow learning was understood or misunderstood by staff when it became apparent that it was a key element in the TQA project.  The problem with the second is the way that generic concepts such as ‘deep learning’ require to be interpreted within our discipline.  

However, leaving aside these problems of interpretation (though as we shall see, I do not think we can ever rid ourselves of the problem of interpretation per se), there is a deeper problem, namely the extent to which our teaching practices are, to use a term from cultural psychology, embedded within a particular field of cultural practice.
  Such embedding ensures that we see ourselves and our tasks in a particular frame of reference – see, for example, the work of Lave and Wenger on this, which applies as much to educators and their enculturation as it does to apprenticeship learners.
  Activities are saturated in cultural significances.  Our activities as teachers, in fact, are closely bound to how we view our identities as teachers, and what helps us to become ourselves are the systems of resources, the symbolic systems we use, the representations of our discipline, the technologies we use, and above all the concepts and language that we deploy to understand what we do when we communicate with students.  The problem for us is that if we are to change at a deep level our activities of teaching and learning, we need to re-conceptualise our tasks, and for that we require to engage with the language that we use to conceptualise our tasks.  

The necessity to do this has been pointed up by Ronald Barnett in his critical work on higher education, and particularly in his text, The Limits of Competence.  There, he adduces two versions of competence: academic competence, linked to knowledge of a discipline, its contents and methods of analysis, and vocational competence, with its operational definition of competence set within the world of work outside the academy.  This has been described many times before and since Barnett, and needs no rehearsal here.  As Barnett points out, though, these versions are actually rival versions of competence, and their rivalry can at times be debilitating both for students and disciplines.  In place of both sets of competences, Barnett puts forward an ambitious third way, a programme of ‘life-world becoming’, in which he attempts to transcend both academic and operational competence.  In so doing, he identifies the common ambition of both definitions of competence:

Disciplines, objective knowledge, occupational standards, skills and the whole ragbag have to be seen for what they are: ideologies exerting pwer and constraint, requiring a certain form of human development.  In this sense, both the academics and the operationalists are in league in framing their conception of ideal human being and in requiring the student to conform to it.  If we see higher education as a form of becoming in which students become themselves, an altogether different notion of becoming is required.  (p.191)

Barnett’s critique deserves serious consideration, particularly its implications for curriculum design.  It is not merely that the concept of competence is teacher-centred, or dominated by the discourses of state and employment.  The two versions are at a much deeper level oppressive of the personal growth that students undergo in higher education.  Barnett aligns the two sets of competences with Goffman’s ‘total institution’ in which ‘the identities of the inmates were entirely formed and sustained by the institution.  Barnett is careful not to adopt the language of libertarian education: he sees disciplines as necessary formulations of thought for students to work through and with which they need to become familiar.  Instead, and though he does not mention it explicitly, Barnett here employs the language of phenomenological commentary on being to explain how we might construct a curriculum at once liberating and ‘disciplined’.  

But as many phenomenologists have pointed out, such transcendence is not possible without historical knowledge of the condition we are in, and self-awareness of the conceptual changes required in our perception of our identities as educators to achieve what Barnett advocates.  It is undoubtedly a tall order, as Barnett himself acknowledges, for both students and staff:

This self-construction is anathema both to the academics and to the operationalists since it stands independently of the worlds both of academe and of work.  And the severity of its demands are not self-evidently attractive to students-as-customers.  It is a process of becoming, therefore that is unlikely to find many takers.  (p.192)

Barnett offers a broader description of what he means by taking a constellation of terms and exploring them in more depth.  What he calls – with a tinge of nostalgia – the lost vocabulary is set against the new vocabularies of capability, enterprise, transferable skills, work-based learning and the like.  He explores new meanings in ‘understanding’, ‘critique’, interdisciplinarity’ and – most audacious and perhaps least successful – ‘wisdom’.  

The point has been made a number of times, by commentators on legal education.  Stuart Toddington has observed vis-à-vis competence frameworks that 

[…] a laudable but insufficiently theorised consensus on the need for curricular ‘relevance’ has resulted in a narrowly ‘professional’ understanding of legal skills.  This […] is inhibiting the development of an imaginative and critical conception of not only the essential nature and wide importance of legal skills, but of the very idea of legal education

There are, though, two elements that are underplayed in Barnett’s critique.  The first is the practical effect that the historical awareness of disciplines has upon teaching.  Barnett mentions this several times, but partly because his text aims to be a generic critique of higher education, he downplays the effect that lack of critical awareness of historical context can have within a discipline.  Actually, they are substantial and one of the greatest barriers to change, precisely because they such powerful forms of enculturation of educational practice.  The second element is a collection of practical examples of the four qualities he dwells upon.  It is the absence of these examples that actually weaken his argument, for if the qualities that he espouses as alternatives to traditional academicism and new operationalism are to be developed, then this must arise from grounded action within a curriculum, not just from theoretical descriptions of the possibilities of such alternatives.  

To illustrate this I would like to take three case-studies, the first dealing with curriculum design predominantly, and the second dealing with learning undertaken by students using ICT, and the third an example of a music curriculum.  The first discusses the adoption of a competence-based curriculum in professional legal learning by the Law Society of Scotland, and compares this with a critique of competence education put forward by Ronald Barnett.  The second examines aspects of identity and knowledge in students’ use of a virtual community in the Diploma in Legal Practice in the Glasgow Graduate School of Law.  The third describes ways in which symbolic representations can be used in the curriculum in an imaginative and effective manner in the discipline of music, and the possibilities this may have for imaginative legal educational curricula.  

First, though, since enculturation is a key term in what I shall be talking about, I would like to illustrate what I mean about the enculturation of educational practice by taking an example from an entirely different period of education – a short passage from a lecture given by the Professor of Moral Philosophy at Edinburgh University, Adam Ferguson, in the session 1775-6.  

Ferguson (1723-1816) was one of the central figures in the Scottish Enlightenment. He was born in Perthshire, and came from a distinctively Highland family (Perthshire then was very much a county straddling the two principal and very different cultures of Scotland, Lowland and Highland), and this affected much of his view of historical development.  His Essay on the History of Civil Society (first published in 1767) is a bold and novel attempt to reclaim the tradition of active citizenship and apply it to the modern state. He offers a complex model of historical continuity which challenges both Hume's and Adam Smith's philosophy of history, and the primitivism of Rousseau. Ferguson combines a subtle analysis of the emergence of modern commercial society with a critique of what appeared to him as its abandonment civic and communal virtues. 

Ferguson was appointed to the Chair of Moral Philosophy at Edinburgh University, and in this capacity he lectured, in his class of Moral Philosophy, to many of those who would go on to become lawyers and advocates in Scotland.  The tenor of his lectures is a remarkable contrast to what we might regard as a twenty-first century view of education.  In 1775-6 he lectured on seven subjects - rudiments of the natural history of man, theory of mind, knowledge of God, moral laws, jurisprudence, casuistry and politics - then spent the final lecture emphasising the practical value of these studies for the business of life.  The language of his discourse reveals the true ambition of the enlightenment educational project in Scotland:

Now is your time to begin Practices and lay the Foundation of habits that may be of use to you in every Condition and in every Profession at least that is founded on a literary or a Liberal Education.  Sapere & Fari quae sentiat are the great Objects of Literary Education and of Study. ... mere knowledge however important is far from being the only or most important Attainment of Study.'

The Habits of Justice, Candour, Benevolence, and a Courageous Spirit are the first Objects of Philosophy the Constituents of happiness and of personal honour, and the first Qualifications for human Society and for Active life.

The passage deserves close reading.  It is important to realise that the general, philosophy-based course of instruction that Ferguson taught was known to him and others as a humanist course of study, and described as ‘liberal’ in that sense.  ‘Literary’ was another adjective for the same cursus.  The ‘Objects’ of this course go beyond ‘mere knowledge’, and include the qualities listed by Ferguson.  It is a list that goes beyond skills, knowledge, information.  Ferguson has no hesitation in listing these qualities because they are to him, values that are, in his terms, virtues.  Indeed, as many commentators have pointed out since Pocock’s ground-breaking history of the development of Stoic virtus in western political, economic and moral thought, the Senecan forms of thought underlying these terms are a powerful magnet for ideas that would have already been part of the undergraduates’ moral universe.
  At this important juncture in their education, when they moved from general moral education into professional education, Ferguson draws on this tradition to outline to them the keys to success in their professions.  In his view of the tradition the classical concept of virtuous citizenship was actually all the more important in society because he believed (unlike Francis Hutcheson) that humans had a natural proclivity to war.

The qualities he adduces are carefully chosen.  At first glance ‘active life’ may approximate to contemporary versions of operational competence – the preparation of students for the life of citizenship, or the the world of employment or the professions.  But the term means much more than that for Ferguson.  He, and his students, would have been aware that the concept was one part of the ancient dyptich of vita activa and vita contemplativa.
  ‘Personal honour’ is an interesting quality.  As I said, Ferguson grew up in an area that was part Lowland, part Highland.  He appreciated the culture and social structures of both societies, and was profoundly aware of the high importance associated in Highland cultures with personal honour.  His comparison of cultures and their way of relating one to another gave him a special insight into the qualities that determined behaviour within a culture; and allied to the concepts of ‘virtuous discourse’, the sociological analysis represented by this list of qualities was profoundly influential in the rhetoric of higher education in Scotland, at least until the Royal Commission into Scottish Universties of the mid-nineteenth century.
  

The passage has much significance for us. Imagine, if you can, this passage being spoken as part of the introductory lecture to the Legal Practice Course in your institution.  Is there any part of it that would not puzzle your students and staff?  Perhaps more importantly, in our post-industrial, postmodern world, can we ever be as confident as Ferguson about the values that ought to underpin our society and our profession?  What would we say today if we were making similar statements to our students?  Would our educational values be our moral values, and would the two be integrated with each other?  Curiously enough, Barnett has what looks at first glance a similar passage in his book:

Wisdom is not the only virtue that is having a poor time of it in the modern university.  Patience, humility, generosity, perseverance, thoroughness, carefulness, quietness: these might once have been felt to be signs of a strength of character.  No longer.  In an age of self-promotion, self-presentation, visibility, efficiency, work-rate, personal performance indicators and sheer competitiveness, character traits such as these come to be seen as signs of personal weakness. (pp.151-2)

But where Ferguson is confident and forward-looking, Barnett’s words are a lament for lost values, lost vocabularies.  Where Barnett struggles to articulate a position between rival versions of competence, Fergusons taps into an ancient tradition of moral and civic thinking, and transforms it for his students, his society.  His students would have recognised that his Senecan discourse stemmed from humanist and scholastic roots that go back several centuries in Scottish intellectual culture.  He is unquestionably of the opinion that the discourse is vital to his culture in eighteenth century Scotland.  In his words, moral philosophy, history and intellectual culture become practical models for contemporary life in Scotland.  

But what are the vocabularies of our legal educational curricula today?  Are we bound to Barnett’s rival versions, or his unpalatable alternative?  This paper is not an elegy for lost vocabularies, lost certainties.  There never were such certainties, anyway.  But unless we have a historical awareness of the values shift, and the possibilities open to us in theory and practice, we will remain thirled those of others.  Linden West expressed this well when, talking of adult students in the Medway towns, he remarked:

For adults as well as children, affirmation, holding and inclusion, especially for those on the margins, provides a basis for existential legitimacy, core cohesion and authentic engagement in the world.  The problem has been that education and educators have lacked a compelling language to interpret and theorize the intimate dimensions of learning and self-development within a connected and historical frame of reference: or, to state it differently, to interpret what it takes, emotionally, socially as well as intellectually, to keep on keeping on even in the most oppressive and fragmented of times.’

Case study one: Competence-based professional legal education

It was, in part, this question of vocabularies that lay behind the Law Society of Scotland’s adoption of a competence framework in the mid-nineties as a form of professional legal learning.  There have, however, been problems associated with the introduction of the concept and its implementation.  These can be seen if we examine the genesis of one course, the Professional Competence Course.  

The PCC was originally conceived of as a course designed to enhance trainees’ competence, from the levels of Diploma and first-year traineeship; but it is unclear whether from the outset the Law Society intended the course to function as true competence-based education.  A definition of this can be found in the work of the National Council for Vocational Qualifications (NCVQ).  A competence is defined there as ‘the ability to perform the activities within an occupation or function to the standards expected in employment’.
 Each NVQ is a ‘statement of competence’, and comprises a group of ‘units of competences’.  Competence is thus a wide concept which embodies the ability to ‘transfer skills and knowledge to new situations within the occupational area’ – classically, Barnett’s ‘operationalised’ concept of competence, rather than the academic form.  

Elements of competence, according to NCVQ, require to:

· relate to what actually happens in work and not to teaching or training programmes

· represent safe and healthy work practices

· be capable of demonstration

· describe the result of what is done not the procedures used

· not contain evaluative statements

· be expressed in unambiguous language

· apply across different tasks, employments, and organisations

From this follows the rest of the competence framework -- performance criteria, trained observers producing a body of evidence, maps of competences with their competence elements, and finally an assessment framework.  All this indicates how closely the NVQ approach to competence is tied to workplace standards, and the performance of job detail. The system can be expanded down into the daily practicability of any job.  The system thus entirely by-passes more traditional forms of professional education, such as the older model of the Diploma in Legal Practice.  

But should the Law Society have adopted the conceptual structure of such a system for the PCC?  The intense focus on occupational performance is the great strength of the NVQ approach.  It is also its great weakness.  The complexity of training workplace supervisors, assessors and verifiers in the teaching, administration and management of an NVQ system is considerable, and the complexity of the system can militate against its own effective delivery.  The cost of such a system is very high and includes administration, support documentation, and supervisor training.  For a small jurisdiction such as Scotland, where the intake into the profession is a fraction that of England and Wales, the costs are liable to be heavy.  

There are two other reasons why the competence-based system may not be appropriate for professional legal training.  If at least some of the aims of a professional educational process are to foster independent learning, problem-based learning and professional responsibility, then it could be said that the setting and monitoring of highly detailed outcomes for trainees would actually inhibit this. Second, with its division and sub-division of trainee experience into elements of competence, the competence-based approach tends to atomise, rather than integrate, bodies of knowledge and skills.  With particular reference to the PCC there is another reason why a strict competence approach cannot work.  The variety of tasks undertaken by trainees during their first year of traineeship are so specific and so wide that any curriculum is bound to be irrelevant to a large proportion of the trainees.  

For these reasons, the PCC remains a course that adopts only some of the rhetoric of competence.  It remains sited uneasily in the competence framework, adopting some approaches but not others.  There are, for instance, two forms of the course – an ‘external provider’ model by which providers external to a law firm would be accredited by the Law Society to provide the course for trainees, and an ‘in-house provider’ model, by which a firm would be accredited to run the course for its own trainees within the firm.  To date, the external provider model has run for a full year in the GGSL in Glasgow and in the WS Society in Edinburgh.  We have found that the implementation of its curriculum requires a remarkably flexible approach if the course is to be relevant to trainees coming from different varieties of traineeship, and for this reason we have adopted a method of ‘streaming’ what might be regarded as the overtly skills-based modules of interviewing, negotiation and drafting; and we continue this into other modules as well.  In addition, we ‘thematise’ the materials so that one large-scale case study is used to cover a variety of areas of law.  We site the case study within the ‘virtual community’ of Ardcalloch, and use that as the backdrop to the individual scenarios and case files that are the basis for most of the modules.  

These methods, though, do not fundamentally alter the fact that strongly competence-based education may be not be the best conceptual structure for legal trainees.  Performance criteria are impositions on trainees, who generally want to be shown what to do, how to do it, but need to develop their own artistry in both the skill & and knowledge, and their efficiency in processing on-the-job learning.  For many of them, the period of training is an anxious one, where they move from the certainties of academic life into new roles and identities.  The course must address this changing identity, must not just acknowledge but encourage change and growth, rather than impose static criteria and competences on trainees.  As Barnett put it, 

A higher education designed around skills is no higher education.  It is the substitution of technique for insight; of strategic reason for communicative reason; and of behaviour for wisdom (p.61)

Others have echoed this critique.  R.S. Peters, for instance, was quoted by the Scottish educationalist Lawrence Stenhouse, both of them in broad agreement with this position:

‘… most of the important things in education are passed on […] by example and explanation.  An attitude, a skill, is caught; sensitivity, a critical mind, respect for people and facts develop where an articulate and intelligent exponent is on the job.  Yet the model of means to ends is not remotely applicable to the transaction that is taking place.  Values, of course, are involved in the transaction; if they were not it would not be called ‘education’.  Yet they are not end-products or terminating points of the process.  They reside both in the skills and cultural traditions that are passed on and in the procedure for passing them on’.

The language Peters uses in the late fifties is strikingly similar to that used by constructivists in the late nineties.  Situated learning, authenticity of task related to student experience, the development of substantive discipline knowledge within a strongly ethical structure – all this is implied by both Peters and Stenhouse; and the above passage, as with so much that they wrote on the subject, opens up the central importance of the teacher’s articulacy and intelligence.  

But it also opens up the possibility that the impoverished, reductionist vocabulary of competence is inarticulate when we consider the deeper reaches of learning.  Intuitive, experiential knowledge, ways of coping, discerning, sensings of professional development, the ‘social spaces’ of training and its field – all this requires to be foregrounded in a course such as the PCC.  I deliberately use Bourdieu’s terms here. 
  His concept of the ‘field’ is an apt one to describe the terrain in which the training of lawyers in firms takes place, and where there are distinctive networks, hierarchies, heterarchies, agents, boundaries, bodies of expertise and connecting relationships.  For young lawyers, learning is as much about learning the networks, relationships, reputations and contacts within the field as it is about knowing drafting conventions in a joint venture agreement.  The PCC is one such object in the field of traineeship, and necessarily acts upon, and is acted upon in turn, by others.

Case study 2: ICT and legal learning

The vocabulary of competence would appear to be well-adapted to ICT and legal learning.  However, if we focus less on the ‘T’ in that acronym and more on the ‘C’, I would hold that once again, if there is little place for it, then we need new approaches, new descriptions, to envision its capabilities within the legal curriculum.  To illustrate this, I would like to focus on one aspect of the use of ICT in a Personal Injury Project at the GGSL.  I have described elsewhere the use of a virtual community to develop in students both a holistic and a detailed view of professional procedures.
  In outline, 200 students are divided into 50 firms, and within these firms undertake a number of collaborative learning projects, all of which count for assessment, and which are based upon legal procedures and case-files.  Each firm has a passworded webpage in which they can communicate with each other, with fictional persons in the town, Ardcalloch, and with members of staff responsible for the projects (in the PI project, four postgraduates and myself corresponded with the students using at least 16 electronic pseudonyms).  

One project that makes use of the community is the Personal Injury Negotiation Project, in which student firms are acting for either a claimant injured at work, or else are the insurer’s legal agent.  Firms are asked to come to a negotiated settlement, and the great majority do so, some more easily than others.  Where there are problems, these can usually be dealt with by the ‘PI mentors’, ie postgraduate students who respond to communications from the firms, and who monitor the intra-firm memoboards to ensure that the transaction is proceeding.  The rules of the project state that student work is assessed on four evidence-bases: fact-finding in the virtual community, legal research, construction of negotiation strategy, and performance of the strategy.  There is no binding rule that students must reach a negotiated settlement with the other side; only that they should make all efforts to so do.  

One year, however, two firms were unable to come to an agreement.  The reasons for this were complex, and less to do with the mechanics of the case and much more to do with the styles of negotiation that were used in the communications between the firms.  We can see this if we look at some of the letters that passed between them.
  Prior to this, there had been problems in the process.  Firm B were adamant that there was no case to answer, while firm A were frustrated with the lack of progress over a number of weeks.  The firms agreed to a meeting, at the end of which a fairly low settlement figure was left on the table, with both firms reverting to their principals for final agreement.  Firm A reported back to the claimant:

We had a meeting with the solicitors acting for Melville Welding and, as a result, they have put forward an improved offer. We attach a copy of their letter, from which you will note its terms.

Whilst a significant improvement from their first offer, we do not consider the offer to be entirely reasonable and we would suggest returning to them to seek to have the offer increased further. It is, however, a matter entirely for yourself as to whether you would wish to accept this offer. In particular we have noted that you are keen to have the matter settled before Christmas.

The client answered:

Funny you should send that figure, because I was thinking that around 10K was what I wanted. But the the wife told me to contact planet Earth, and after a wee chat or a big argument depending on your point of view we came round to £7K. I'd be happy with that. I'm not saying I'm not happy with what you've got, I'm just saying that a big round 7K sounds better. Any chance of getting that?

Ever,

Jim

The firm responded, acknowledging the instructions, and the client (who is 59 years of age) replied:

That's great. Thanks for that. I feel a bit of a nark asking for more, but then I think -- no, you're at the end of your working life, and if you can't get justice now, when can you get it?

Ever,

Jim

Firm A responded to the other side:

We refer to previous correspondence and confirm having taken our client’s instructions. Although your current offer of £6,012.55 to our client is a significant increase on the original offer of £250, our client has advised that he is not prepared to settle.

We appreciate that the negotiation meeting did not complete satisfactorily due to time constraints. However, we would comment on your offer as follows.

We still consider the offer of £6,500 to be low. The case of Blazar, discussed at the meeting is not on all fours with our client’s position. Whilst the injuries were similar, there was no suggestion that in the Blazar case, the pursuer would require further surgery. Furthermore, no neuroma developed in that case. 

Firm B responded:

Please note that time contraints imposed on the meeting were caused by your firm. We were told that the meeting would be delayed until 10.30, in fact negotiations were not begun until 10.50. Furthermore, the two negotiating associates of your firm were seen checking sources during the 15 minute break that was imposed on us. On this occasion we were told the negotiating partners needed 'a minute' to discuss something. We find your conduct unacceptable in this regard, especially since you requested the earlier meeting.

Your counter-offer bears no regard to points agreed at the meeting, this will be duly evidenced by the videotape. It our understanding that it was agreed that the Blazer v. Creskill Ventilation (2002) 4 Q R 9, case was, although not on all fours, essentially equivalent to the present case, given that there are reasons why the Blazer injury was more severe. Again these were discussed at the meeting and will be evidenced in the video.

The case you suggest working from is not equivalent to the injury in the present case, it was an injury to her dominant hand and fingers, indeed it is £8,000 above your original offer, again this is extremely unprofessional. 

As a result, your claim wish to pursue this matter further, you of course may raise an action in court. is completely unrealistic. We feel that the principles we agreed at the meeting have been disregarded, and that our time has been wasted. If you 


Firm A’s reply (extracts):

Whilst we do not wish to get into a mudslinging match, we feel that the points raised need clarification. You were made aware privately before the meeting that our Mr X’s son had taken ill and required to ensure childcare arrangements were put in place. In relation to time constraints, we note from our records that your insurance company acknowledged receipt of our claim on 4 November. This firm first received correspondence from you some sixteen days later and liability was not accepted until Friday 13 December, leaving very little time to have the matter brought to conclusion in the time scale allowed. We note your reason for refusing to accept liability is that you were awaiting ourselves advising you of the legislation. We were unaware we had to quote law at lawyers. Comments in the body of your letter about unprofessionalism are, quite frankly, insulting and, for the purposes of the negotiation, simply unhelpful. In any event, our understanding was that we would consider the offer made at the meeting, take our client’s instructions and thereafter continue negotiations on line. You should also note that we never made an 'offer' of £10,000 but suggested that as a ball park figure. It is open to us, representing our client, to seek to persuade you that the claim is worth more, should we uncover case law. You will note that our correspondence with you has been on a 'without prejudice' basis, thereby not binding our client to any 'offer'. Is your position now that you do not wish to negotiate further?

[…]

We would like to make the point, for the record, that we are still willing to negotiate a settlement of this case and feel that there is room for negotiation. At present, however, the offer put by you is not acceptable to our client and we are following our instructions. It would be unprofessional of us to accept an offer that has been expressly rejected by our client. Furthermore, you will no doubt be aware that similar claims which are ongoing in Ardcalloch are settling with figures far in excess of your current offer. In the circumstances, it appears that there is ample room for further negotiation.

In any event, we look forward to hearing from you with your comments as to whether you are prepared to continue negotiation.

Firm A contacted their client:

We refer to previous correspondence and are extremely disappointed to advise that the solicitors acting for Melville Welding have advised us that they are withdrawing from negotiations. They base this on an allegation of unprofessionalism on our part. For our part, we can advise that following your instructions to refuse the offer of £6,000, we reverted to the other side and advised them of a case which had been decided in Court in 1999, which suggests that their assessment on the actual damages should be increased. It is this that they consider to be unprofessional.

[…]

We have written to them again in an effort to have matters resolved. However, the attitude of the solicitors for Melville Welding is clearly uncooperative. It appears that, if settlement cannot be achieved, then your only option is to take the matter to Court. It may well be that, on your current household income, you may qualify for legal aid to pursue this matter. You should consider matters carefully and revert to us with your instructions. We are still of the opinion that the offer made by Melville Welding’s solicitors is low and that a Court may award a higher figure.

The correspondence is fascinating because it reveals many things about the course of the negotiation, and the attitude of the negotiators.  We can trace the gradual breakdown of what might be termed ‘formal trust’ in the communications.  The letters between the solicitors become more colloquial: ‘mudslinging’ is actually not an inappropriate term for the exchanges towards the end of the negotiation.  The lessons of three workshops and two days’ of negotiation practice were lost in the pressure to achieve a settlement on behalf of the client, and amidst the many other pressures that the students were under at this time (end of semester, other deadlines, Christmas, etc).  The monetary difference between the positions was not great.  But the distance between the firms in terms of willingness to deal with each other was much greater and, it could be, blinded them to the best interests of both their clients.  And this came about because of their commitment to the play, rather than to the client.  Clifford Geertz describes what might be seen as a similar situation in his famous anthropological study of Balinese cock-fighting, noting the huge sums of money that would be wagered on the outcome, and calling this ‘deep play’, where ‘more is at stake than material gain: namely esteem, honour, dignity, respect – in a word, status’.

One of the pressures students are under is the realism of the project.  Information is given to students only if requested; but the requests are couched in the form of letters, and replies are in this form, too.  As a result, while on one level students know that the case is a simulation, the fact that it builds up over time, and that they invest time and energy into fact-gathering, practical legal research and thinking about negotiation strategy means that there is a powerful incentive for them to represent their clients to the best of their ability.  This was acknowledged by a student from firm A, who contacted me to ask what they should do now.  I replied, and in his reply he commented:

Thanks for the input. As you probably know, we've got a reply from the 
client and notwithstanding the fact that I know it's completely artificial, 
I feel gutted for him! 

The situation, though, had much wider implications, particularly as regards the resolution of the project.  The PI project actually encourages students to leave behind academic patterns of study and assessment, and to become personally involved in their work on behalf of clients.  

Given the severity of the impasse, and the ill-feeling that resulted from the project, though, we were presented with a quandary.  What should staff do in these circumstances to bring closure to the project?  Two options presented themselves:

1. Do nothing

ie judge the firms on the evidence of the four criteria.  Ignore their deteriorating situation.  

2. Force the firms to come to agreement

ie compel them to a meeting in which an agreed settlement is reached

Neither option was particularly helpful.  The first would treat the project as an academic exercise where feelings didn’t really count – what mattered was whether both sides had fulfilled assessment criteria.  The objectivity of the four-criteria assessment seemed to be false in the circumstances, and more was required.  Both firms would probably have passed; but the quarrel had soured the relationship between them, and something needed to be done about this.  On the other hand, forcing the firms to come to the table to negotiate yet again was wholly unrealistic, and meant that staff imposed settlement in a parental way upon the firms.  Option one seemed like negligence, while option two seemed oppressive.

The third option presented itself to us as the only way out of this dilemma.  I asked each firm if it would enter a mediation process, and they agreed to this.  The mediation will be carried out by a Visiting Professor to the GGSL, John Sturrock QC, who is trained in ADR, and experienced in commercial mediation.  Mediation is in my view the best option for a number of reasons.  First, it provides the possibility of realistic closure to the legal dispute.  As will be clear from the figures mentioned in the correspondence, the amount of compensation involved does not merit court action.  Second, it takes account of the emotional and personal aspects of the failed negotiation process.  Third, it can be a neutral learning ground in which, in a positive environment, both sides can come to a complex understanding of why the negotiation failed, and their part in this failure.  In this sense, it becomes an extension of the collaborative learning methods used in the project, and is a way that students can explore the social processes that contributed to the breakdown of the negotiation.
    As Lea and Rogers point out, such matters are highly sensitive, and involve students in the analysis of their own changing identities as they move from being students to being lawyers.  

Identity is a key issue here in negotiation, and not only in simulated negotiations carried out in legal education.  Dezalay and Garth, for instance, show convincingly that in international business arbitration, the field of the informal, settlement-oriented system was governed by networks of practitioners known to each other, and identified as key players by other lawyers and professionals.  Who we are, how we play out those selfhoods in the interests of ideals, institutions, careers, employers, clients – these are crucial issues in the formation of a legal identity.  They were certainly central to the failure of the above negotiation.  And yet they figure hardly at all in the formal assessment of skills and knowledge at the professional end of legal education.

Case study 3: Music and Law

But the same can be said for the other end of legal education, too.  If identity is important at the liminal moment of passing from academic to professional life, it is also important when moving from school to university.  Much of the problem stems from the abstract and daunting nature of legal resources; but it also lies in the nature of the discipline, and how we teach it.  Part of the problem, as West observed, agreeing with Barnett, is that

certain conversations, thoughts and actions  are favoured rather than others in a manner which can frustrate the struggle for more integrated learning, selves and stories.

We can appreciate this if we take the example of another discipline, namely music.  There are a number of parallels between music and law as disciplinary constructs.  Both contain a fairly abstract body of knowledge that requires time and effort to master.  The conceptual representation of music is more abstract than law’s narratives, while law’s discipline is much less precise in its representations; but there is a similar problem in teaching the subjects, namely how to illustrate law’s complexities, and facilitate learning.  

One approach used by musical educationalists to teach children how to learn music is called the Kodály System, after the Hungarian composer and educationalist, Zoltan Kodály who is largely associated with the method. Kodály was not the only begetter of this system, however.  It evolved in Hungarian schools, under his guidance, and under principles initially derived by him; but it has been developed by others since 1950, when the first music primary school was set up in Kesckemet, Kodály’s home town.  There are now Kodály Societies and Institutes across most of the western world, which promulgate and develop Kodály’s system of musical education.
  

The system consists of a number of deceptively simple activities and concepts:

· rhythm symbols and syllables are used to denote rhythm

· hand signals are used to represent tonal relationships

· music first learned is often the music most to hand, particularly folk music

Like another early twentieth century composer and educator, Hindemith, Kodály gave much emphasis to the construction of rhythm; but he goes well beyond this to a tactile, concrete sense of not only rhythm but notes on the page.  As far as possible, every activity in the room is subsumed to music: it is a form of music immersion.  But as well as this, the concept is rigorously child developmental in its learning sequences.  Thus, in terms of sol-fa, the youngest classes learn sol-mi and sol-mi-la patterns, particularly the ascending intervals, which are the harder to memorise and sing.  They go on to learn accented and unaccented beats, thence the barline, in duple metre, 3/4, 4/4 and 6/8.  More advanced choirs sing song material with ostinati, both melodic and rhythmic, work on inner hearing and melodic dictation.  Activities include singing the notes that are ‘signed’ by the choir leader, either at random or in patterns, eg pentatonic scales.  

The result of this is that, from the start of their musical education, children begin to learn the basic building blocks of musical literacy and analysis; and they do so in a method that has three important properties.  First, it is strikingly child-centred, not subject developmental.  Secondly, the gradations between levels of achievement is based on a matrix of skills and knowledge that is derived from a model of child development.  Thirdly, all human faculties are enlisted, not just the aural.  Children use visual memory perception as well as aural memory.  They learn to distinguish the notes they are to sing from others in part singing almost from the first day, and to focus on melodic line and rhythm.  Above all, they enjoy themselves.  

What has this to do with legal education?  This has to do with music, not legal education; children, not young adults are being taught; and the end product is performance.  There are, I would hold, many interesting parallels and contrasts to be drawn between skills-based education and the grammar of the Kodály method, that are of interest to legal educational methods, and I list them below:

1. The method is developmental.  It is based upon a steadily increment of sophistication and complexity in musical understanding.  

2. Children learn incrementally, building upon skills and knowledge, constantly reviewing and previewing what they are learning or about to learn.

3. Performance is the goal, but children are also encouraged to improvise, compose, and use their known musical vocabulary at each level

4. The performative skills are not treated in isolation.  They are linked in a fundamental way to the musical theory that the children learn.  

5. Theory is not learned in theory classes, but is learned via practice.  Practice and theory thus are intertwined.

6. As many of the senses as possible are involved in the production of music.

7. Games, activities, warm-ups, are used to focus attention on specific aspects of musical performance

None of this is particularly the province of musical education.  We can see some of it in problem-based learning (eg the matrix of skills, knowledge and attitudes); much of it can be seen in Pestalozzi, Montessori, even Rousseau – the founding texts of the child-centred movement in education.  

And yet, much of it has still to filter through to legal education.  Games, simulations, role-plays – these are often the province of the professional end of legal education; but there is no reason why we should not start them from the first day of legal education in our law schools, and continue this right through.  This applies as much to the skills of academic argument as it does to the more professional skills.  For example, what do our students understand of the rhetorics of the student essay?  How do we teach the building blocks of legal literacy in undergraduate life?  Should we teach them how to rehearse, ie draft legal argument, rather than demanding constant concert performance from them in essays and such-like?  

Conclusion

Barnett’s text The Limits of Competence, nearly ten years old now, still has much to teach us about the effect of lost vocabularies in the pedagogic discourse of higher education.  In our own discipline, students need to learn, amongst much else, how expertise is developed, how their identities alter under the pressure of disciplines and their activities, how their lives will be shaped by the cultural and economic activities of those disciplines and careers.  This learning needs to be embedded in the curriculum which, if we are to claim it as complex and creative, requires a complex and creative attitude to learning and study.  

In the ten years or so since Barnett wrote, the situation has become ever more urgent.  In his latest text, Barnett chose to focus on what he called the problem of ‘supercomplexity’, a condition brought about by surfeit of information, which increase the effects of disruptive influences such as uncertainty, unpredictability, challengeability and contestability.  It is, he argues, the unique place of the university (which he holds as the virtual university) to show us how to live within such an environment ‘through both the operational capacities and the existential capacities it promotes in its pedagogical activities.
  We can answer this, I would hold, by becoming more creative in our curricular practices, by embracing change and making it our own. In so doing, we shall be redefining our role as teachers, as well as redefining the boundaries between formal and informal learning within the curriculum.  
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