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Abstract

For experiential professional learning to succeed, a number of key qualities require to be present.  Foremost among these is that of authenticity.  The concept, however, is a deeply contested one.  An authentic activity has reference to context, motivation, task, feedback, social interaction, social presence and much else.  Just how these factors interact with each other is still uncertain, but it is clear from the literature that the factors require to be carefully managed in any curriculum that involves e-learning.

This brief position paper suggests ways in which electronic experiential learning can deploy these and other factors to enhance professional legal learning.  The paper will consider the paradox that ‘electronic experience’ is mediation of experience at two removes.  However I shall argue that the electronic environment is not a hindrance but can actually enable authenticity as well as communication.  Electronic mediation of experience can enable richer and more complex role-play and personal engagement arising out of experience than would otherwise be possible using more conventional media.  In the use of a virtual community with professional law students at the Glasgow Graduate School of Law we have found that what we call ‘transactional learning’ is an essential conceptual tool to enable professional legal learning and to facilitate task authenticity.  

‘Learners need instructional conditions that stress the interconnections between knowledge within cases as well as different perspectives of viewpoints on those cases […].  Learners need flexible representations of the knowledge domains that they are studying, representations that reflect the uncertainties and inconsistencies of the real world’ (Jonassen, 1992)

If there is a theme running through the many versions of experiential learning, it is that of ‘authenticity’ – the correspondence, in some way or other, of learning to the world of practice to which that learning is a precursor.  The concept is an important one, for it lies at the heart of the attempts by educators since John Dewey to address the relationship between learning and life.  In dealing with it, we must acknowledge that there are many factors that affect authenticity of task such as context, learner motivation, task, feedback, social interaction, and social presence.  Just how these factors interact with each other in affecting task authenticity is still uncertain, but it is clear from the literature that they require to be carefully managed in any curriculum that involves e-learning.  

In many respects, a number of educational theories such as constructivism have evolved in order to make sense of this concept.  Jonassen (1993; 1994) and Tenenbaum et al (2001) give us in broad terms the key elements of constructivist learning; while Wilson (1993) characterised it as being ‘best understood as ordinary cognitive practices that are situationally defined, tool dependent, and socially interactive’ (77).  Such practices are based on experiential learning, and authenticity is a key element of them – indeed it is often taken as being the touchstone of the situated practices that Wilson describes.  

Behind the authenticity debates lies an implicit model of mimesis, of education replicating reality.  However, I would argue that this devalues both the role of education in legal learning, and the complexity of reality.  Education has more to offer us in the way of reflection, variation, feedback and negotiated learning than a mere mirroring of real-life tasks; and the reality of professional practice and culture often affects such tasks in ways that are unexpected, difficult to predict and almost impossible to replicate.  

In this position paper I want to suggest three propositions:

1. That, in Jonasson’s terms quoted in the epigraph above, ‘flexible representations of knowledge’ can be created using electronic resource-based learning environments that can considerably enhance the student experience of learning the law.  

2. But we must always be aware that in creating such learning environments we are in the curious position of mediating student experience at two removes.  First, we simulate the experiential context of an actual task, for example, writing a letter to a client.  We then mediate at a second remove, namely through the process of mediating this simulation in the electronic domain.  The result can be that users’ experiences of the task are so far removed that the task no longer becomes an authentic one.  

3. However, if we:

· focus on creating carefully-designed simulation tasks along the lines of what I shall call ‘transactional learning’

· create flexible, sensitive software instruments by which students can express themselves and carry out that task-based learning, 

then we become involved in creating an environment where students can begin to comprehend through active learning the complexity of a professional legal task or transaction.  Computers thus become flexible instruments of changes in perception and learning.  In this sense, Jaron Lanier’s comment drawing an analogy between musical instruments and computers is apt:

‘[…] I do think of instruments as having the best interfaces that have ever been designed […]  If there’s any object in human experience that’s a precedent for what a computer should be like, it’s a musical instrument: a device where you can explore a huge range of possibilities through an interface that connects your mind and your body, allowing you to be emotionally authentic and expressive’. (Burkeman 2001, 6)

Note how Lanier uses the term ‘authentic’ in a different way to that used by most constructivists – one more akin to that of arts-based and expressive disciplines.  Used to support this end, the electronic environment is not a hindrance but can actually enable authenticity and communication.  What Petraglia (1998) has termed the ‘rhetoric of authenticity’ can be harnessed to enable the rhetorics of legal practice.  Electronic mediation of experience can enable richer and more complex role-play and personal engagement arising out of experience than would otherwise be possible using more conventional media.  

In the use of a virtual community with professional law students at the Glasgow Graduate School of Law we are constructing a model that will help us develop task authenticity (Maharg, 2001; Maharg & Paliwala, 2002).  We call this ‘transactional learning’ and the following five characteristics define what at present we would claim to be the defining features of our current practice:

1. Transactional learning is active learning.  Transactional learning should be active learning, not passive.  In that sense, we want students to be involved in activities within legal actions, rather than standing back from the actions and merely learning about them.  There is, of course, a place for learning about legal actions.  Indeed, transactional learning is rarely possible unless students first have a conceptual understanding of what the process actually entails.  However, transactional learning goes beyond learning about legal actions to learning from legal actions.  We would claim that there are some forms of learning that can only take place if students go through the process of active learning: the learning of procedural or adjectival law provides many examples of this.  Here is one rather extended example of this:

Example

A student from a virtual firm representing the insurers in the Personal Injury project wrote to the Managing Director of Melville Welding, where the accident that was the basis of the pursuer’s claim took place.  I replied in the character of John Rutherford.  Over the course of the nine weeks we became quite friendly, and the student lawyer entered into the role play by referring in his letters to golf on a local course, etc., to which I responded.   Towards the project deadline, 20 December, the student wrote me a letter asking me to grant access to a specialist Health & Safety consultant employed by the pursuer to assess and analyse the status of the grinding equipment upon which the accident had occurred, but only after 20 December (ie after the project had finished).  I wrote back in character, quite amenable to this suggestion, but let it be known that my diary and the shop floor work schedules could easily accommodate an earlier date.  I then sent a letter to the student in my character as anonymous PI mentor, reminding the student that he was asking the client to be involved in deception in the hope of achieving a better settlement, and of the ethical issues involved in this.  Note that the situation was in part dynamically created by the student within the scenario.  It arose from the communications flow within the project, and would not have arisen had the student merely learned about ethics and the transaction.  

2. Transactional learning is based on doing legal transactions.  As befits the type of learning that students do in a professional legal course, we aim to give them experience of legal transactions.  In addition to learning about how property might be conveyed, students also take part in the transaction.  They thus learn considerably about the practical realities of legal actions.  

Example

There are many examples of this.  Students learn how to carry out a personal injury transaction by carrying out the transaction; they learn how to prepare a deceased client’s estate for valuation by actually carrying out the process of valuing it.

3. Transactional learning involves reflection on learning.  Transactional learning involves thinking about transactions -- indeed (to go back to the root of the word) thinking across transactions.  It includes the ability to rise above detail, and ‘helicopter’ above a transaction; or the development of the ability to dis-engage themselves from potentially damaging views of the group process within the firm, and re-construct that view.  It includes documenting firm transactions.  But it is done using documents that are focused, private to the firm and its Practice Management tutor/consultant.  Reflection, even in a group, is an intensely private event, and the products require careful handling if the process is not to be fatally inhibited.  

Example

Students are told that they need to document a transaction as they proceed.  They produce ‘Notes to file’ that are records of what was done, when, by whom, why, etc.  In addition, they are required to produce an individual ‘electronic log’ for their tutor in the Practice Management course, that details what they have done in the past three weeks or so since the last Practice Management meeting.  And the Practice Management course is assessed by a 1500 word report by individuals on the workings of the firm. 

4. Transactional learning is based on collaborative learning.  Transaction as collaboration, indicating the root of the word: literally ‘acting across’.  Students are valuable resources for each other, particularly if they have opportunities to engage in both cumulative talk (the accumulation and integration of ideas) and exploratory talk (constructive sharing of ideas around a task – van Boxtel et al 2000). In the GGSL, we create around 50 ‘virtual firms’ of four students, in which they carry out transactions using the virtual community.   Collaborative learning breaks down the isolation and alienation of what might be regarded as individual or cellular learning.  There is of course a place for individual learning, silent study, literature review and so on, and we emphasise this as a preparation for collaborative work.  But students can help each other enormously to understand legal concepts and procedures by discussing issues, reviewing actions in a group, giving peer feedback on work undertaken in the group, and so on.  And perhaps what is even more important is that they begin to trust each other to carry out work that is important (there is assessment value to the projects, and many students have clauses in their traineeship contracts that insist they pass their assessments at first diet).  In other words, students begin to learn how to leverage knowledge amongst themselves, and to trust each other’s developing professionality (learning about know-who, know-why, as well as know-what within the firm).  Often, we have found, if there are firms that are not producing good work or keeping to deadlines, it is because they do not know how to work together effectively; and this often arises from a lack of trust.

Example

Students learn about how to use each other’s strengths in the firms.  This year, one firm that could not do this due to interpersonal factors had to be dissolved.  They knew little about each other as co-workers, could not trust each other, could not communicate well.   On any scale of co-operation, they could not achieve co-working practices.  Dissolution of the firm and distribution of the members to other firms was the only option, but not before the students had learned valuable lessons that they carried forward into their next firms.

5. Transactional learning requires holistic or process learning.  In seminars and lectures and in their reading of texts, students engage with ideas, and form understandings of legal concepts.  They link up emerging understandings with their prior knowledge, and with their anticipation of future knowledge, and the more they become familiar with the discipline, in general the easier and more efficient this learning process becomes.  However this form of learning proceeds by chunks, necessarily because our cognitive attention is limited, and we can only devote a certain amount of attention to this memory-hungry process.  

While the process of chunking and linking chunks is often sufficient for undergraduate study of law, in the early years at least, it is not sufficient for professional students.  In their traineeship, the students will be asked to undertake tasks that demand a more holistic understanding of legal process and legal procedure.  In this sense, students need to arrive in their traineeship not only with a sufficient knowledge of the parts of a transaction – which letter is sent to whom, what it should contain, for instance – but also a holistic knowledge of the whole transaction.  When they are given a file-in-progress in the office, for instance, they need to be able to move from part to whole, and vice versa, in order to identify what has been done and what needs done.  This process is difficult for trainees precisely because they are unsure of the whole transaction.  It therefore makes sense to give them as much practice in carrying out whole-to-part and part-to-whole thinking.  

Example

In all projects we aim to give students a strong sense of process using diagrams, graphics and charts.  This makes the process of familiarisation with the process much easier.  It is also easier for students to delegate the work, and collaborate on the results of that work, and to fit that work into their own working timetables.  In this sense, calendar-based learning (ie learning tasks that based upon materials embedded in and structured around a calendar) is an important element of holistic learning.  Students should begin to think about how long a task might take, and how to deal with the implications of that within their other tasks.  

In the conference presentation, examples of simulations, statistics, feedback and student communications from the projects will be given to illustrate aspects of transactional learning described above.  In the workshop we shall focus on the use of virtual communities and online simulations to explore aspects of transactional learning on the web.  
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