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It is often said that we apply or use educational ideas and theories when we practise legal education.  In this paper I shall argue that metaphors of transposition do not do justice to the complexity of the process of how educational models and thinking are used in the domain of legal education.  Instead, I argue that legal educators require to understand the genesis and politics of theories applicable to teaching and learning the law, and that as a result we can find useful experiments, descriptions, texts and progenitors in the most surprising of contexts.  To illustrate this, I shall take take three examples from the Arts and Education: a poem by a Scots poet, W.S. Graham; an example of musical educational theory and practice, and the work of a major figure in curriculum design, Lawrence Stenhouse.  These examples will be discussed in relation to both undergraduate and professional legal education, and also with reference to the experience of using C&IT in learning the law.

‘It seems one of the most important ‘subjects’ to speak about, always.  The difficulty of communication.’ (W.S. Graham, Letters, p.213)

‘As John Dewey remarked in Democracy and Education, society not only exists by transmission and by communication, it exists in transmission, in communication’

Lawrence Stenhouse, AEE, p.19

Introduction
Whatever else it might be, legal educational is applied theory in at least two respects.  First, it exists in the application.  One might theorise about it, but not without some reference to practice, otherwise it becomes legal theory.  This may seem a trite observation, but it is probably the cause of much misunderstanding among law staff and students, precisely because the relationship of theory to practice is problematic and rarely addressed in law schools.  

Secondly, it exists at the margins and intersections of other disciplines: education, psychology, sociology, as well in the home discipline of law.  The status of legal education tends to be lower as a result: its practitioners are not educationalists purely, while it has only been with some difficulty that the RAE Law Panel has accepted that legal educational research can be classified as legitimate research at all.  Such a position is myopic to say the least, and takes no account of the extent to which legal educators in the past have borrowed from other disciplines in order to enrich the practice of law and the academic discipline of law.  In the field of legal education, the remarkable set of reforms carried out by the Realists in Chicago and Columbia early in the twentieth century is just one example of this.  These were informed by much more than just a reaction against the Langdellian orthodoxy: they drew theory and content from sociological analysis of law; and in education from the early work of John Dewey, of whom more below.  

Examples such as these are useful because they point up the extent to which the liaison between law and other disciplines is a much more complex process than mere borrowing.  As I point out elsewhere, law’s transactions are more sophisticated than that, involving a transmutation of sources, concepts and argument.
  These are interpreted anew in law’s domain, and affect the way that we view the original disciplines from which they came.  As I argue in this article, the way that we position ourselves vis-à-vis other disciplines, what our discourse with them is and the rhetorics as well as the pragmatics of it – this matters to how we view ourselves as a meaningful discourse and culture.  ‘Borrowings’ is the usual metaphor to describe this.  In my article I suggest that this metaphor can be extended to include ‘reiving’, not in its usual sense of theft, but in its original sixteenth century Scots etymology of ‘taking back what belonged to one originally’.  I argue that this sense of recovery and restoration is important to disciplines such as our own, in that it facilitates the perception of continuities in concept, ideology or method; or the critical task of conceptual dissection or archaeology.  

In this paper I want to suggest a different metaphor is also applicable; one which will describe aspects of the educational experience of students and teachers not immediately apparent to us, and from other disciplines not exactly adjacent to law in the university faculty.  The metaphor is that of a palimpsest.  This is a document that has been written, partially erased, and over-written.  Strictu sensu, palimpsests are medieval texts, written at a time when vellum was relatively scarce and expensive (quality paper even more so), and therefore it was common practice to conserve them by erasing earlier texts by scraping them with a knife or pumice-stone, and over-writing.  An apt example is the Institutes of Gaius which, as Arnold in his History of Rome, I, 256, observes, ‘was first discovered in a palimpsest or rewritten manuscript of […] works of S. Jerome in the Chapter Library at Verona’.

Palimpsests are often notoriously difficult to decipher.  Often the faint outlines of the earlier hand are visible on the vellum below the new text, distracting the reader’s eye.  The earlier text may be written at an angle to the new, or in a beguilingly similar hand.  Marginalia and interlinear glosses can be difficult to erase entirely, so that where one block of text entirely overlays another, there sometimes appears a ghostly marginal commentary on a text that is no longer there.  

There are a number of ways in which this medieval method of copying is applicable to legal educational theory.  First, palimpsests (it almost goes without saying) were never used for the most important or prestigious copying jobs.  Similarly, the prestige of legal educational theory still lies well below that of mainstream legal theory.  Second, legal educational theory is not, sui generis, a discipline in its own right.  Its strength is its diversity: it is a multiple palimpsest where other disciplines’ texts and sub-texts are visible beneath our legal hand.  Third, I would argue, the process of erasure and over-writing is essential if legal education is to survive and thrive.  The text is impoverished if it is monovocal on a fresh, white vellum.  Fourth, the overwriting is in part an appropriation, but also a splicing of meaning and form.  Often there are ironies and contingencies involved in this, but the effect is always the richer for it.  Think of Gaius’ text existing in a copy of Jerome’s work – from the point of view of cultural history, as well as legal history, the juxtaposition is deeply ironical.  More to the point, it seems to me that the best texts on legal education are those that draw our attention to multiple layers of educational theory and experience, and in so doing begin to do justice to the complexity of the experience of teaching and learning the law.

It has to be said, though, that when reading palimpsests, one is engaged in either deciphering the erased text, or reading the superimposed.  Rarely is one engaged in the relationship between original and superimposed.  Does this mitigate the effect of the analogy?  Only to an extent, for it is plain that the scribes who overwrote were taught to make best use of the vellum page by following the lineation of the original text, thus mitigating the effect on the reader.  

Clearly there are some disciplines that are more amenable to palimpsesting (there is a verb…) than others.  Education is the obvious example.  How far can one go in using the theory of another discipline within legal education?  Are there any disciplines that may not be so amenable?  And if I am arguing that we palimpsest (there is a verb…) legal education, in what sense might this be so?  Will education always be the other, partially erased, text?  In this paper I shall take three examples of how this might happen.  The first involves a poem, ‘Johan Joachim Quantz’s Five Lessons’, written by W.S. Graham.  The second is derived from music education, in particular Zoltan Kodaly’s form of choral education.  The third stems from the work of the educationalist, Lawrence Stenhouse, and in particular his work with the Humanities Curriculum Project

W.S. Graham: language and being 
Graham was born in Greenock in 1918 and died in 1986.  In 1938, after completing his apprenticeship in engineering, he studied philosophy and literature at Newbattle Abbey, and thereafter dedicated his life to writing.  He lived most of his working life as a poet in Cornwall, in the St Ives community of painters and sculptors.  He produced nothing except poetry.  

Language and the difficulty of communication was central to Graham’s work.  He expresses this in a letter, discussing his long poem, ‘The Nightfishing’:

Because although I wanted to write about the sea it was not the sea only as an objective adventure (if there is such a thing) but as experience surrounding a deeper problem which everybody is concerned with.

I mean the essential isolation of man and the difficulty of communication. (letters, p.144)

Graham could express it humorously, too, as in this letter to Ruth Hilton:

I’m seeing you now.  You’re seeing me now and this is us meeting and we at least know that.  Though I wish some other person were looking to see us both seeing each other across the old nuisance of language which gets a bit dark or hazy or is it steaming up because we’re breathing too close for comfort.  I’ve tried to wipe my side clean how’s yours. (letters, p.210)

As this extract reveals, it was the performative, dynamic aspects of language that attracted and puzzled Graham.  As he observed (with a nod to Heraclitus) in his early statement of poetic intent, ‘Notes on a Poetry of Release’, 

The most difficult thing for me to remember is that a poem is made of words and not of the expanding heart, the overflowing soul, or the sensitive observer.  A poem is made of words. […]  All the poet’s knowledge and experience […] is contained in the language which is obstacle and vehicle at the same time.  The shape of all of us is in this language.  […]  Each word is touched by and filled with the activity of every speaker.  Each word changes every time it is brought to life.  Each single word uttered twice becomes a new word each time.  You cannot twice bring the same word into sound. (letters, pp.379-80)

It appears again and again in his poetry.  His readings in Schopenhauer and Heidegger reinforced his convictions regarding the essential problems of communication not just in the more abstract poems, but in the deeply personal ones too.  Take for example these lines from ‘The Thermal Stair’, a powerful elegy on Graham’s friend, the painter Peter Lanyon, killed in a gliding accident in 1964:

You said once in the Engine

House below Morvah

That words make their world

In the same way as the painter’s

Mark surprises him 

Into seeing new.

*
*
*
*

You said ‘Here is the sea

Made by alfred wallis

Or any poet or painter’s

Eye it encountered.

Or is it better made

By all those vesselled men

Sometime it maintained?

We all make it again.’

Give me your hand, Peter,

To steady me on the word.

The concept of language making things anew for us is a common modernist trope.  Graham extends it by comparing the descriptive power of visual art vis-á-vis the power of accurate speech of those who work intimately with the sea.  Graham never underestimated the power of spoken language: its forcefulness is apparent in the syntax of his own work, as we shall see.

This is apparent throughout the poem that Graham wrote entitled ‘Johan Joachim Quantz’s Five Lessons’. The poem takes five instances in the musical education of Karl, ‘ a lout from the canal …..’, and juxtaposes them.  Starting in winter and ending with spring, the five lessons thus span a much smaller time period than Karl’s progress from beginner to professional would take in real life.  Such adjacency is a fairly typical modernist ploy that Graham was well aware of.  One could compare it to the work of Nicholson in the St Ives community where Graham was a fairly central figure, or Hepworth and their contemporaries.  Eduardo Paolozzi’s Untitled Fragmented Head (1984) is a good example, where the head is composed of disparate parts.  Paolozzi was inspired by a Surrealists' game where each artist drew a body part, folded the paper over and circulated the paper to the next player.  The paper was eventually unfolded to reveal a sort of monster or cadavre exquis made up of strange juxtaposed elements.  

J.J. Quantz, a celebrated eighteenth century flautist and minor composer, is at first glance an odd subject for a poem.  Perhaps his greatest claim to fame is that he was the flute tutor of Frederick the Great of Prussia.  Graham was never a teacher himself, but he had respect for those who were, and who were good teachers – as he says in an early letter, ‘Unless you’re first and never-wanting-to-do-anything-else a teacher, you’re better out of it all and all the energy into the right thing’. (p.30, letters).  Neither was Graham was a trained musician.  Nevertheless he found Quantz’s book fascinating for a number of reasons.  One of these was the difficulty of musical communication, which he often noted, and which for him was a problematic akin to that of language and meaning.  As he says in a letter to Ruth Hilton, who first brought Quantz’s text to his notice, 

… why am I not aware more the intended shape of the musical object?  It takes an effort of memory to ‘observe’ the musical object as one object. (letters, p.200)

In another letter, explaining the genesis of the poem to David Wright, he tells of how he is attracted by the musical aesthetics of Quantz’s text, and its practical emphasis on flute playing.
  The conjunction of abstract and highly practical clearly paralleled Graham’s own approach to language and communication problems in his poetry.  Graham read deeply, if erratically, in philosophy (pre-socratics, existentialists, Sartre, Heidegger); but when he sought to investigate the problems he would seek a resolution of the abstract through the concrete.  Nor was this the result of writing poetry.  Many poets are much more abstract than Graham.  But it is the very fusion of abstract and practical that attracts Graham.  

The poem, spoken in Quantz’s dry, severe tone (not unlike the tone of much of his Flute Book), deals with the evolving relationship between Quantz and one of his pupils, an anonymous Karl, ‘a lout from the canal / With big ears but an angel’s tread on the flute’.  The poem, though, can hardly be said to be student-centred.  Karl figures as a cypher: it is the relationship of Quantz to music, the place of the tutor, and many other concerns that are the focus of the poem.  The contrast between abstract and practical is one of these.  In the second lesson, for instance, when Karl is ‘now nearly able to play the flute’, Quantz tells him:

Now we must try higher, aware of the terrible

Shapes of silence sitting outside your ear

Anxious to define you and really love you.

Remember silence is curious about its opposite

Element which you shall learn to represent

Enough of that.  Now stand in the correct position

So that the wood of the floor will come up through you.

Stand, but not too stiff.  Keep your elbows down.

Now take a simple breath and make me a shape

Of clear unchained started and finished tones.

The tone is one of command, perfunctory at times.  We think of its plainness and apparent simplicity as more appropriate to the technical language of instrument playing; but Graham uses this syntax for both the practical and the abstract discussion within the poem.  The result is a remarkable embedding of the philosophical and abstract within the quotidian and the technical aspects of music-making – a form of aesthetics derived from form and practice, not philosophy.  The language develops this: a breath that is ‘simple’, tones that are not merely ‘finished’ but ‘started’ as well.  This is elaborated in the final lesson : ‘Remember Johan.  Begin with good / Nerve and decision’, with the last line quoted exemplifying the practice Quantz wants Karl to follow.  Quantz enables Karl to be the locus of evaluation in his playing:

Go on now but remember it must be always

Easy and flowing.  Light and shadow must

Be varied but be varied in your mind

Before you hear the eventual return sound.

The third lesson emphasises the place of music derived from folk forms in Karl’s education, and the immediacy of the form within its context:

Play me the dance you made for the barge-master.

Stop stop Karl.  Play it as you first thought

Of it in the hot boat-kitchen.

Later, in the fourth lesson, Karl becomes inducted into art music:

Karl,

I know you find great joy in the great

Composers.  But now you can put your lips to 

The messages and blow them into sound

And enter and be there as well.  You must

Be faithful to who you are speaking from

And yet it is all right.  You will be there.

It is a passage that stands for the difficulty of interpretation of art, that entirely avoids the question of literal interpretation, and focuses instead on the necessary role of the musician as interpreter, ‘a little creator / After the big creator.  And it can be argued / You are as necessary’.  Quantz can now see in this penultimate lesson Karl’s increasing sophistication in this regard.  No longer is the tone commanding, admonitory.  There is more of a fellowship about the act of tuition: 

Take your coat off.  Sit down.  A Glass of Bols

Will help us both.  I think you are good enough

To not need me anymore.  I think you know

You are not only an interpreter.

What you will do is always something else

And they will hear you simultaneously with

The Art you have been given to read.

Quantz is clearly speaking of Graham’s concerns: the difficulty of communication, and the performance of art.  Graham offers insight into the abstract nature of the problem, but his solutions are always practical.  In the fifth and final lesson the final stanza of the poem deals with this and other matters:

One last thing, Karl, remember when you enter

The joy of those quick high archipelagoes,

To make to keep your finger-stops as light

As feathers but definite.  What can I say more?

Do not be sentimental or in your Art.

I will miss you.  Do not expect applause.

The combination of practical and abstract also includes the moral and ethical.  As Wilde pointed out, the sentimentalist is a cynic on a Bank holiday.  Quantz warns against this, and against the vanity of performance.  

There is much in this poem that can be commented on, but for our purposes here, it is sufficient.  How might such a work of art be useful in the context of legal education?  In the first instance, I think it important that we rid ourselves of categories such as ‘law and literature’.  What might be termed the ‘new scholarship’ of this and related topoi can be accommodated on the palimpsestical page if we think of the direct links between the text and legal education.  There are several useful points:

1. The poem stands in its own right as an aesthetic object, and has value for that

2. It is useful to understand how another discipline deals with these issues 

3. It embodies a number of the performative issues that students need to deal with in negotiation, interviewing, advocacy

4. The poem comments on the teacher-student relationship, and as such it is useful to foreground the relationship and create it as an object for discussion

5. It treats of epistemological and communication issues relevant to the education of law students 

6. The aesthetic is important precisely because of the imaginative qualities it foregrounds in the educational process

Zoltan Kodály: modelling musical education
The choirmaster enters the room.  The choir of sixty or so children continue to chatter among themselves, though they keep an eye on the figure who has moved over to some sheets of music lying on the piano and is sorting them.  He has a quick word with two assistants, then turns to the choir.  He claps his hands and begins to sing to them, ‘Hello everyone’, using only a major third interval.  The choir chants back, ‘Hello’ in the same interval.  The choirmaster sings back, using the same interval but with different words; and the choir responds.  The lesson has begun.  It continues with vocal exercises.  The choirmaster no longer sings but, after a chord from the accompanist on the piano, signs to the choir with his hand – the so-called Curwen hand signs.  The choir sing the notes signified by the sign.  The choir is then divided into two, and practise pentatonic sequences, signed by the choirmaster and an assistant.  They divide into three and play a game called ‘Avoiding do’, in which the aim is to keep the pentatonic sequences sustained for as long as possible without returning to the home do.  

Meanwhile several assistants are taking the junior choir, ages 5-8, in another room.  They divide the children into small groups.  Each small group has a leader who is one of the children or an assistant.  The leader gives out a rhythm to the small group – ta te-te [rest] te-te.  The children think for a moment, then organise themselves into groups that mimic the shape of the crotchets, quavers or rests: a single child, two children facing each other with their arms around their shoulders, one sitting on the floor, and two in the same position as the other two.  The leader tells them if they got the shape of the rhythm correct.  If not, he or she simply repeats and points to the group of notes/children that are wrong.  There is a moment as the rhythm is rehearsed mentally, silently, by the children; the group re-forms and invariably the correct pattern is established.  

All of these activities and many more like them take place in the Henry Wood Hall on Monday evenings in Glasgow.  The choirs are the junior and probationary choruses of the Royal Scottish National Orchestra, led by Christopher Bell.  They are learning to sing via a system of musical education that has become known as the Kodály System, after the Hungarian composer and educationalist, Zoltan Kodály who is largely associated with the method. Kodály was not the only begetter of this system, however.  It evolved in Hungarian schools, under his guidance, and under principles initially derived by him; but it has been developed by others since 1950, when the first music primary school was set up in Kesckemet, Kodály’s home town.  There are now Kodály Societies and Institutes across most of the western world, which promulgate and develop Kodály’s system of musical education.  

The system consists of a number of deceptively simple activities and concepts:

· rhythm symbols and syllables are used to denote rhythm

· hand signals are used to represent tonal relationships

· music first learned is often the music most to hand, particularly folk music

Like another early twentieth century composer and educator, Hindemith, Kodály gave much emphasis to the construction of rhythm; but he goes well beyond this to a tactile, concrete sense of not only rhythm but notes on the page.  As far as possible, every activity in the room is subsumed to music: it is a form of music immersion.  But as well as this, the concept is rigorously child developmental in its learning sequences.  Thus, in terms of sol-fa, the youngest classes learn sol-mi and sol-mi-la patterns, particularly the ascending intervals, which are the harder to memorise and sing.  They go on to learn accented and unaccented beats, thence the barline, in duple metre, 3/4, 4/4 and 6/8.  More advanced choirs sing song material with ostinati, both melodic and rhythmic, work on inner hearing and melodic dictation.

The result of this is that, from the start of their musical education, children begin to learn the basic building blocks of musical literacy and analysis; and they do so in a method that has three important properties.  First, it is strikingly child-centred, not subject developmental.  Secondly, the gradations between levels of achievement is based on a matrix of skills and knowledge that is derived from a model of child development.  Thirdly, all human faculties are enlisted, not just the aural.  Children use visual memory perception as well as aural memory.  They learn to distinguish the notes they are to sing from others in part singing almost from the first day, and to focus on melodic line and rhythm.  Above all, they enjoy themselves.  

What has this to do with legal education?  This has to do with music, not legal education; children, not young adults are being taught; and the end product is performance.  here are, I would hold, many interesting parallels and contrasts to be drawn between skills-based education and the grammar of the Kodály method, that are of interest to legal educational methods, and I list them below:

1. The method is developmental.  It is based upon a steadily increment of sophistication and complexity in musical understanding.  

2. Children learn incrementally, building upon skills and knowledge, constantly reviewing and previewing what they are learning or about to learn.

3. Performance is the goal, but children are also encouraged to improvise, compose, and use their known musical vocabulary at each level

4. The performative skills are not treated in isolation.  They are linked in a fundamental way to the musical theory that the children learn.  

5. Theory is not learned in theory classes, but is learned via practice.  Practice and theory thus are intertwined.

6. As many of the senses as possible are involved in the production of music.

7. Games, activities, warm-ups, are used to focus attention on specific aspects of musical performance

None of this is particularly the province of musical education.  We can see some of it in problem-based learning (eg the matrix of skills, knowledge and attitudes); much of it can be seen in Pestalozzi, Montessori, even Rousseau – the founding texts of the child-centred movement in education.  

And yet, much of it has yet to filter through to legal education.  Games, simulations, role-plays – these are often the province of the professional end of legal education; but there is no reason why we should not start them from the first day of legal education in our law schools, and continue this right through.  This applies as much to the skills of academic argument as it does to the more professional skills.  For example, what do our students understand of the rhetorics of the student essay?  How do we teach the building blocks of legal literacy in undergraduate life?  

As an example of this, let me quote from a research project I carried out among first year students on a law degree.  The project involved talking to them about their writing, and the relationship between their prior writing strategies and their writing for a law course.  In the following exchange the student and I were discussing his first essay, and the reasons why it had failed, which had largely to do with the lack of an argument and analysis, and the considerable amount of description in the text.

PM:
So […] do you think […] you’re unsure about your writing?

Ian:
I don’t think – not too much.  I suppose there is maybe a possibility that I just don’t want to be cornered – I don’t want when I’m writing the essay to put it as if – I don’t want to be cornered, to look as if I haven’t got a clue what I’m talking about.  So you try and cover as much ground as you can, if you know what I mean, so that you don’t, you aren’t totally wrong rather than following one chain of thought and then ‘Oh that’s completely wrong’.  If you try and make it a little bit more broad then you’ve got a better chance of not being wrong.  But it’s maybe just a habit I’ve got into trying to do that because I think in a lot of the exams I did in the Higher there wasn’t maths or anything like theory, it was like Modern Studies, Geography, Economics, English.  A lot of the essays I had to write in the exam.  I think that’s what’s got me into the habit of it, writing like that, so that when the marker comes to mark it, it’s not – they can’t say ‘Oh that’s right or wrong’.  I’ve tried to cover myself.

These words reveal a student who had been taught by methods that are the antithesis of the Kodály Method.  The student is uncertain about what he should produce, how he is to go about it, what criteria will be used to judge his performance.  Nothing is certain.  He is alienated from his own judgement, and grasps at methods and models of achievement that appeared to him to serve him in the past, but which, in his legal writing, condemned him to what Bourdieu characterised memorably as a form of ‘creolized discourse’.  Uncertainty of language actually contributed to uncertainty of structure.  

Is it possible to move students from this stuck position to one where they can begin to feel in command of their writing, at least to some degree?  It is, and the remarkable point about many of the techniques advocated by compositional theorists is that they involve variants of the Kodály method.  Here is mature student discussing her frustration in expressing herself within the constraints of disciplinary argument:

Sarah
So I knew myself it was just absolutely, totally, it’s not what I wanted it to say, it’s not exactly what I wanted it to say, I mean, Friday afternoon at half past three I was still typing it out and I thought ‘This is ridiculous, I’ve usually got everything done by now’.  I just couldn’t for the life of me get what I wanted down on paper, and I thought ‘There is no point in changing it now it’s too late – it’s to be in for four o’clock.  Just a fail.  I just knew it right away.  I was like that, ‘There’s no way that’s gonnae pass’

PM:
It’s a bad feeling, isn’t it?

Sarah:
Oh no, I knew myself I even said, I says, the essay is a lot of crap, I says, it’s total and utter rubbish that’s in it.
  

Following my advice, Sarah made three alterations to her writing methods.  First, she kept the text in as unfinished a state for as long as possible.  Second, she used diagrams and sketch maps of the essay structure, linked to To Do lists.  Third, she used tape recordings to help her manage the complex sets of lecture notes, reading notes and essay fragments out of which she assembled her argument.  She had already used this 16 years earlier in secondary school.  Here is Sarah again after submitting her second essay:

Sarah:
[…] I actually taped it first […].  I sat and I had all my notes down.  I just relayed off what I wanted to say and then just took it bit by bit […]  So I took your advice on Wednesday night and I was up to four o’clock on Thursday morning doing that essay right enough.  I did!  […]
PM:
But did the taping of it work?

Sarah:
Yeah.  I find it a lot easier, a lot easier, because my brain works faster than my writing so if I’ve said it all right – I’ve added that bit and that bit – so that’s fine I’ll just write it out, what I’ve said, and then I can add the bits in here and there.  And I thought well that’s it – perfect, got it.

Sarah here was really engaged in a task as complex in its own way as part-singing in a choir.  She had to cope with the demands of disciplinary argument, use terms of art, be aware of the demands of the essay question, use her past experience, and many other demands on her cognitive awareness.  The higher grade she achieved in the second essay was perceived by her to be the result of the discovery that the way she worked 16 years before could be a valuable heuristic at university.  That method was highly oral and graphic-based.  She was discovering, to quote a compositional scholar, how the ‘negotiation of inner voices shape[s] the hidden logic of the text’.
  In recovering that multimedia method (close in form to the Kodály method), it is not too much to say that Sarah was remembering, literally re-membering, part of herself.  

Lawrence Stenhouse: curriculum & emancipation
Stenhouse’s directorship of the Humanities Curriculum Project (HCP) from 1967-72 was in a number of senses the culmination of much of his theory and practice as an educationalist.  The HCP was an innovative in that it was a cross-disciplinary initiative that aimed to educate pupils using small-group work under the direction of a ‘neutral chairman’.  It used a wide variety of media for pupils & teachers to use – books, loose-leaf papers, posters, slides, film strips, OHP transparencies.  It employed innovative methods of discussion, project work, small-group work and evaluation.  In the form of Jean Ruddock’s work in the late seventies and early eighties, it influenced methods of small-group teaching in HE.
  At the time, it was a new form of school discourse, using new forms of structured materials.
  

Or so it seemed.  But as Stenhouse acknowledged in the Foreword to Authority, Education and Emancipation, the Project’s materials were influenced by the work of the Danish educationalist, Hartvig Nissen on nineteenth-century Scottish encyclopaedic readers – reading books containing pieces on a huge variety of subjects, including world history, geography, pneumatics, astronomy, plant physiology, and etymology.  Stenhouse notes how Nissen idealised the connection between education and democracy in nineteenth century Scotland (a connection still the subject of much fond mythologising).
  Nevertheless, Stenhouse was strongly attracted to the ambition of such an aim, as he reveals in a significant passage:

And yet … how to reinterpret in the contemporary school that aspiration towards a democratic intellect which might increase the powers and independence of the pupil?  There was, it seemed to me, a need to increase the seriousness of the content of reading materials in schools if this content were to be seen neither as the occasion for an exercise nor as matter to be mastered, but rather as the cultural basis of interaction within the learning group. (AEE, pxiii)

Stenhouse’s nostalgia for the ‘lad ‘o pairts’ tradition in Scotland (Karl in Graham’s poem) does not cloud his judgement.  Note the moves that he makes here: increase in powers and independence (or emancipation as he calls it later in the volume) arise not as an exercise, nor in mastery learning, both of which Stenhouse explicitly rejected.  Interaction within the micro-culture of the group was the key for him, and through it he hoped to embody the culture of democracy at the lowest and most influential level in schools.
  

Learning outcomes

I shall come back to this below, with reference to Dewey, but I would like to point out that among the innovations in the Project methodology was the rejection of the then newly-fashionable aims & objectives movement. For him, there were a number of serious criticisms of aims that undermined their effectiveness in education:

· being general, they gave little guidance in planning interventions

· objectives tend to become ‘ad hoc substitutes for hypotheses’ (AEE, p.81)

· they give the illusion of predicting what ought to happen 

· they imply the idea of ‘teacher-proofing’ the curriculum, thus losing the value of ‘divergent interpretations’ (AEE, p.82)

· they stop pupils having their own objectives

· they inhibit speculation

· they have unexpected consequences for schools as institutions as well as teacher practice

In place of aims & objectives, Stenhouse advocated ‘standards’, based on learning process or input, rather than learning outcomes or output.  Instead of treating knowledge as a set of observable behaviours, and instead of handing teachers a blueprint of what was expected as the learning outcomes of a class, the standards tried to ‘produce a curricular specification which describes a range of possible learning outcomes and relates them to their causes.  The style of its formulation is: “If you follow these procedures with these materials with this type of pupil, in this school setting, the effects will tend to be X”’. (AEE, pp.82-83).

As Stenhouse points out, the problem with this is the complexity of the formulation.  Nevertheless, the standards approach does take account of the complexity of the local situation, and how important that is to any learning intervention.  The work of the HCP confirmed this.  Even after rigorous testing and piloting of materials, it was found that in some schools teachers reported success, in others, failure (AEE, p.85); and the standards methodology was an attempt to explain to teachers the reasons why this was so, and how local situations might be engineered to obtain success.

Teacher as Researcher

Above all, Stenhouse saw the importance of the teacher as researcher of his or her own practice.  In its time, this was the aspect of the HCP that was perhaps most misunderstood, and still to this day a radical intervention.  Stenhouse wanted teachers to site their practices within three broader contexts: other disciplines, society and history.  He was certain that if this did not occur, teachers themselves would be accepting the role of a centralised automaton.  He gave an example of how the first of these might be carried out, and it is worth quoting in full:

What is demanded of the teacher is not extensive knowledge of the all the subjects touched upon, but the recognition of the need, as his teaching develops, to extend his understanding of the principles of each subject area.  […]  A teacher who is mounting an area of enquiry on law and order needs to be aware of the existence of a field of study, jurisprudence and legal theory, which has its own tradition.  Given this awareness, his education should allow him to explore such a field judiciously.  To suggest that teachers cannot cross the boundaries of their subjects, even when they are working on the basis of inquiry and discussion rather than of instruction, is to condemn each of us to live within the narrow confines of his specialist academic education. (AEE, p.92)

It is almost a palimpsestical technique that Stenhouse is advocating here.  But it was not merely other disciplines that Stenhouse wanted practitioners to investigate and use: it was their own teaching practice, too:

Idea and action are fused in practice.  Self-improvement comes in escaping from the idea that the way to virtuosity is the imitation of others – pastiche – to the realization that it is the fusion of idea and action in one’s own performance to the point where each can be ‘justified’ in the sense that it is fully expressive of the other.  So the idea is tuned to the form of the art and the form used to express the idea. (AEE, p.159)

What Stenhouse is arguing against is the separation of research from practice.  In the academy, this is the dominant paradigm.  Research, in addition to being much the more prestigious activity, takes place in different places, using different methods, has its results presented in different public spaces, and to different ends.  The result is that the insights that derive from practice have nowhere to be identified, nurtured, compared, analysed in detail, elaborated, returned to the world of practice.  Nor do they have a place in the public arena to be debated by practitioners, where the intensely private world of the classroom and experiences drawn from that domain can be publicly described and explored.  

Stenhouse’s emphasis on the public arena is particularly important for legal education.  He believed that this arena should be historically sited, too, so that practice is informed by archives, records, case studies, as well as general theories and practice-based theories.  There are many problems inherent in this and Stenhouse was by no means blind to the difficulty of the task – the reluctance, for instance, of many educational theorists to descend (the metaphor is apt) into practice, rather than remain on the higher ground of more abstract theory, which generally attracts more status in RAE terms.  Nevertheless, the public nature of the task was key, not just because it gave access to otherwise inaccessible parts of the curriculum, not just because it gave status to the activity of practice-based research, but because it was instrumental in both creating and sustaining the tradition of research.  

It is perhaps not too much to claim that Stenhouse was aiming to draw together the view of research as an activity based in evolving historical traditions of thought (MacIntyre) and the Habermasian process of contemporary social groups struggling to achieve a workable consensus, but it is not quite an action research approach, either.  Stenhouse’s view of the teacher-researcher is, in a sense, a portrait of the teacher as artist, remarkably close to both Graham and Kodaly’s concepts of communication and teaching.  The language he uses above is that of art, and he often drew the comparison between teacher and artist.  In this, Stenhouse can be compared with Schön’s project to develop a phronesis of practice, and with other attempts to define an epistemology of practice.  R.S. Peters, for instance, was quoted by Stenhouse:

‘… most of the important things in education are passed on […] by example and explanation.  An attitude, a skill, is caught; sensitivity, a critical mind, respect for people and facts develop where an articulate and intelligent exponent is on the job.  Yet the model of means to ends is not remotely applicable to the transaction that is taking place.  Values, of course, are involved in the transaction; if they were not it would not be called ‘education’.  Yet they are not end-products or terminating points of the process.  They reside both in the skills and cultural traditions that are passed on and in the procedure for passing them on’.

The language Peters uses in the late fifties is strikingly similar to that used by constructivists in the late nineties.  Situated learning, authenticity of task related to student experience, the development of substantive discipline knowledge within a strongly ethical structure – all this is implied by both Peters and Stenhouse, and the above passage, as with so much that they wrote on the subject, opens up the central importance of the teacher’s articulacy and intelligence.  

In doing so, Stenhouse was not blind to the realities of classroom or of the difficulty of the task of creating a research-practice culture.  He acknowledged it would take at least a generation.  Experience since then has indicated it may take longer.  Soon after the end of the HCP, the Conservative government introduced a national curriculum under the banner of ‘back to basics’, with an agenda that stalled or set back many of the changes that Stenhouse was trying to introduce into the system.  

Much has changed since the HCP.  There are conferences based on action research; BERA and SERA both focus on publicly-funded research into classroom practice, and on practice-based research.  In legal education, we have ILTHE, the IALS Colloquia, the LILI conferences, UKCLE, and much else.  But much remains to be done to raise the status of inquiry-based practice.  How does QAA support this endeavour?  Could it do any better?  Has benchmarking developed teaching skill, or inhibited it?  What effect do our systems of accreditation and objectives have on student learning?  The lessons Stenhouse has for legal educationalists is clear.  Unless we legal educationalists focus on what is valuable in our practice of teaching, and bring that into the light of public debate, we will remain the pawns of the new managerialism, of employers whose acquisitiveness and competitiveness must always be resisted, of external agencies and authorities including government who know little or nothing of what goes on in legal education, and whose aims are not ours.  Our activity will thus become technical, guided by whatever fashionable policy happens to be in place, rather than guided by theory derived by us from our own practices, and supported by our sister disciplines.  

Let me end this section with a final example of how, in one sense, Stenhouse’s conception of the teacher as artist is appropriate to legal education.  Interviewing skills is a deeply personal activity.  We can, and do, teach it in a cognitivist sense, as a set of skills that can be mastered.  But we also emphasise that there is much to the complexity of the event than this.  Checklists, we emphasise, are a scaffold, not the building itself.  Nowhere is this more apparent than in video review of role play with students.  One example will suffice.  The student had failed the interview, and her tape was being reviewed by her and me.  We watched the first 10 minutes or so of the interview.  It was clear that the tutor comments (‘chaotic interview’, ‘no structure’, ‘client is given little advice or direction’) were accurate descriptions of what appeared to be going on in the interview, but this was still unsatisfactory for the student.  

PM: 

So when you look at it can you see a structure to the 



interview?

Susan:
Well -- I was listening to the client, I couldn’t just talk over her.

PM: 

No.  But the interview is client-led rather than client-centred -- 

Susan:
-- Yes -- 

PM:

 -- and I’m interested in why that happened.

Susan:
Well she just talked and talked and I couldn’t get her to, 



to stop.

PM:

Why not?

Susan: 
[pause]  Because, I suppose, I’m pretty quiet.  When I was 



young my mum used to just talk and I just listened.  

PM:

And that’s what’s happening here?

Susan:
Yeah.  



[pause]

PM: 

So what might you do differently if you have this sort of client 



again?

Susan recognised from the pattersn of behaviour on the video (monotone voice, eyes largely on the pad as she took copious notes; supportive noises, conversation repair, very little initiative in conversation turn-taking, pauses that began and ended with ums) a situation that recurred in her life and was the pattern for what she felt when she watched herself.  The moment was a turning point in the video review, a form of emancipation.  From there, the discussion moved to the various strategies that Susan might use in order to take control of a conversation, in ways that she had rarely considered using before.

Was this moment the result of the aims and objectives of the interview skills class?  No – they describe a set of behaviours that Susan could not enact.  She needed to find her own personal artistry in client-related communications, and in some respects objectives blinded her to the process by which she could achieve these aims.  Would benchmark standards help her in this process?  Would LPC learning outcomes facilitate this essential learning process and make the meaning of the role-play personal to her?  Interview structure was one of the aims of the assessment; but the experience of the students needed to go well beyond that, into the personal domain, if there was to be improvement in standards of interviewing.  This is not an argument for every student to undertake personal therapy, but it is an argument for a much more resonant, person-centred view of what constitutes legal skills and the legal curriculum.  

Conclusions
I began by quoting the example of the Realist reforms in legal education at Columbia early in the twentieth century, and referring to John Dewey’s role in this.  Towards the end of his life, Dewey wrote an extraordinary work, largely neglected by educationalists, entitled Art as Experience.  It is a book that is relevant to the practice and theory of legal education.  There, he defines experience as transactional: it is ‘active and alert commerce with the world; at its height it signifies complete interpenetration of self and the world of objects and events’ (Later Works, 10, 25)  It is always and everywhere historical: ‘[a]n experience is a product, one might almost say a by-product, of continuous and cumulative interaction of an organic self with world’ (Later Works, 10, 224).  Immersed in the moment, we cannot articulate it until raw data is identified, schematised.  Thus when I look at a mallet or a chisel, according to Dewey, I see the expressiveness of the objects, its quality as defined by use – a quality I can transfer to other types of hammers -- sledgehammers, rubber mallets, etc.  For Dewey, though, expressiveness becomes dulled with familiarity: ‘apathy and torpor conceal this expressiveness by building a shell about objects’ (Later Works, 10, 109).  In contrast, the act of dwelling upon experience was imbued with imagination, without which transfer of process between objects and between concepts was inconceivable: ‘[a]ll conscious experience has of necessity some degree of imaginative quality’ (Later Works, 10, 276).

It is thus that imagination becomes a central concept in Dewey’s construction of experience. It is the great function of art to break open that shell, and to enable us to see our experience, our schemas, anew.  The quality of attention is important, and separates aesthetic from other types of learning experiences.  Thus, when what he calls the ‘intrinsic meaning’ of an object predominates over the ‘extrinsic meaning’, then the experience becomes focused on the aesthetic object.  Nevertheless, for Dewey imagination is a fundamental part of the way we construct our experience.  

As I have sought to show here, imagination ought to be a fundamental element in legal education.  If it is integral to all mental events to a greater or lesser extent, then we should enlist it in the art of teaching law and legal skills so as to enable students to use it in learning the art of the law.  Literary objects and theory; musical education, educational theory – these disciplines are texts that can be of vital use to us; but only if we overwrite them with the texts and purposes of legal education.  Legal education has always borrowed concepts and methods; but this metaphor does not focus us sufficiently on the sources of those concepts and methods.  Looking at the theories and theories-in-use in other disciplines, we can begin to appreciate how other versions of artistry might be employed in our own discipline.  Such open-texture is essential, I would argue, to the continued health of legal education.  We can see this in one fairly recent development, namely ICT.  Should we not remain open to other disciplines, the results will be an impoverishment of the theoretical roots of legal education, and its practice.  In this respect the third and final meaning of the word ‘palimpsest’ is appropriate: according to the OED, the term can also mean ‘a monumental brass slab turned and re-engraved on the reverse side’…
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